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SYPPLJDIBICT TO MQ'EIOH TO IHLAItGB ISSUES

Toccoa Falls College (-TFC-), by its attorneys, pursuant to Section 1.229

(f) of the Commission'. Rules, hereby requests leave to submit this ·Supple.ent

to Motion to Enlarge the Issues. - On June 14, 1993, TFC filed a motion to

enlarge the issues against Hazareth Coamunications, Inc. (-HCI-). That motion

seeks the specification of misrepresentation and lack of candor issues. It was

timely filed within fifteen (15) days after the receipt of newly discovered

evidence with respect to the basic qualifications of HCI.

TFC now seeks to supplement that motion with a request for the iaposition

of a monetary forfeiture against HCI. Ho prejudice would accrue to HCI by

acceptance of the supplement because the ti.e period for it to file an opposition

to the motion to enlarge issues has been requested to be extended. In support

of its supplement to the motion to enlarge the issues, TFC submits the following

cOlllDents.

The Bearing Designation Order '-BDQ-), DA 93-474, released May 6, 1993, at

para. 3, challenges the status of HCI as a qualified educational organization

under Section 73.503 (a). The BOO, at para. 4, observes that HCI, in order to

demonstrate its educational qualifications, made the following representations

in its application, at Section II, Ite. 2, Exhibit 11-1, as a.ended:

[HCI) plans to work closely with Presbyterian College in Clinton,
South Carolina, the proposed Greenville Christian School of the Arts
(GCSA), as well as other local educational institutions, in
producing and airing programs which have cultural and educational
content. As set forth below in greater detail, certain programs to
be aired on the proposed station will offer the opportunity for
students at the Presbyterian College and the new Greenville
Christian School for the Arts to obtain academic credit, and will
serve to complement on-campus and in-school instructional courses
and educational activities. As part of their class work
Presbyterian College GCSA students will work at [HCI's] facility in
a number of technical and progralllDing capacities.

HCI made the following representations in amended Exhibit 11-2, filed with

the Commission on December 30, 1992:

present plans enV1S10n the involve.ent of students frca
Presbyterian College in the production of instructional prograaaing
consisting of specific College course offerings such as: computer literacy;
basic and advanced Bible and theology courses; and, amateur photography.

[HCI) anticipates producing and broadcasting the following programming in
conjunction with Presbyterian College:



1. "presbyterian College Report" --a weekly feature produced by
college students and hosted by the faculty and/or staff •••

2. "presbyterian College Porus" --a weekly live one hour program
which will be produced by college intern••••

3. "Prom the President's Desk" --a weekly program featuring the
President of Presbyterian COllege, Dr. Orr.

4. "Campus COncerts" --musical concerts held on campus or sponsored
by campus organizations would be broadcast by the station.

NCI made the following representations in amended Exhibit IV-4, filed with

the Commission on December 30, 1992:

In cooperation with Presbyterian College in Clinton, South carolina, •••
[NCI] will provide instructional, general educational, public affairs, and
religious programming ..•

TPC obtained a sworn statement, dated May 28, 1993, from Dr. Xenneth B.

Orr, the President of Presbyterian College. Dr. Orr states that he has reviewed

the PCC application of RCI. Be unequivocally declares that neither he nor

Presbyterian College has ever given consent to cooperate with RCI with re.pect

to the programming proposals in its PCC application. Dr. Orr acknowledges that

he had one meeting with RCI's president over a year ago, but no such consent wa.

given. Be has had no contact with RCI since that meeting.

Accordingly, a substantial and material question of fact i. rai.ed a. to

whether NCI knowingly and intentionally misrepre.ented its programaing proposals

to the commission, or lacked candor with respect to those proposals. In its

application, NCI led the COmmission to believe that Presbyterian COllege was

willing to cooperate with it in the presentation of certain programs. Because

these programs were instructional or involved campus programs, the affiraative

approval of Presbyterian College would be needed in order to truthfully .ake such

representations. Bowever, Dr. Orr emphatically declares that no .uch approval

was given. ReI even repre.ented that it would broadca.t a weekly program

featuring Dr. Orr, but it either never asked for or received his consent.

RCI 's motive for these false and misleading representations in it.

application is readily apparent. It was attempting to demonstrate to the
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Co..ission that it ia a qualified educational organization under Section 73.503

(a). Baving the coop.ration of a col189'e in producing and broadcasting specific

college-related program proposals would appear impressive and would eake it

appear to the Co..ission that NCI would be advancing an educational prograa.

Intentional deceit by an applicant can not be tolerated by the Co..ission.

BKa General, Inc. v. FCC, 670 F.2d 215, 232 (D.C. Cir. 1981). See also, Gr.nco.

Inc., 39 FCC2d 732, 737 (1973), no one is allowed Wone bite Wat the apple of

deceit. Representations by an applicant, as to program proposals which have no

reasonable basis in fact or were not made in wgood faith, Wor which the applicant

knows will not be carried out, are disqualifying. west Coast Media, Inc. v. rec,

695 F.2d 617, 619-620 (D.C. Cir. 1982). Even useless and i ...terial

misrepresentations are disqualifying. FCC v. WaKa, Inc., 329 U.S. 223, 227

(1946).

Accordingly, if a misrepresentation or lack of candor issu. is specified

and resolved against NCI, TFC requests that the presiding Judge also t-pos. a

Twenty Five Thousand Dollar ($25,000) monetary forfeiture against NCI. Pursuant

to Section 73.1015, an applicant shall not submit to the Commission any written

statement containing a misrepresentation or material omission bearing on any

matter within the Commission's jurisdiction.

The statements of NCI as to its programming proposal flagrantly violate

this provision of the rules. The statements relate to matters clearly within the

Commission's jurisdiction and go to the heart of the licensing process. NCI was

attempting to deceive the Commission in order to qualify as a bona fide

educational organization under Section 73.503 (a).

Pursuant to 47 U.S.C. Section 503 (b)(2)(A), the maximum forfeiture for

eacb violation of a rule is $25,000. Although NCI has made multiple false and

misleading statements in its application as to its program proposal and thus

could be subject to a maximum $250,000 forfeiture, a $25,000 forfeiture would be

a sufficient deterrent for a non-comm.rcial applicant.
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WRBREPORE, in view of the foregoing, TPC urges th.~ the Presiding Judge

impose the requested monetary forfeiture against HCI.

Respectfully submitted,

McNAIR & SANFORD,

w. unter
torneys for Toccoa Palls college

1155 15th St., H.W., Suite 400
Washington, D.C. 20005
Tel. 202-659-3900

June 29, 1993

021442.01
TPC.21a
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I, John W. BUlit:er, au. at:t:orney in 'the law fira of lIc8air 5 saaforcl, P.A.,
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fte Boaorable tichard L. Sippel*
Adebi.trat:i". Law Judge
Peeleral co-uu.icat:ions ee-ission
aoo. 216
2000 L St:reet, w.w.
Washing1;oll, D.C. 20554

Y. PaulKte Laden, .squire
Bearillg Branch
Pederal ee-ua.ications cc.aissiou.
IIOOIl 7212
2025 II stree't, w.w.
WashiD.gt.ou., D.C. 20554

Jos.ph B. DaDae, III
IIal' 5 DaDae, Chartered
1000 ~s Jefferson Place, w.w.
SUite 520
WashiDgtou., D.C. 20007
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